
Let me begin by welcoming 
all new members of the Elder & 
Special Needs Law Section and by 
thanking all of our returning (note 
that I didn’t say “old”) members. 
I’m honored to be chairing the Sec-
tion during what promises to be an 
interesting time for the elder law 
and special needs law community.

As you all know, the past few 
years have seen a number of changes (or proposed 
changes) to various programs that may affect our clients 
and our practices. From North Carolina’s decision not 
to expand Medicaid, to proposals to significantly alter 
eligibility for Special Assistance to constant pressure on 
program budgets, it seems the landscape for elder and 
special needs law will continue to shift for some time. In 
order to be better informed and better able to respond 
to political trends in Raleigh, and in response to rec-
ommendations that emerged from the North Carolina 
Bar Association’s Legislative Summit last fall, I have ap-
pointed a legislative rapid response team. This team will 
work with the NCBA’s own Kim Crouch to communi-
cate our input to the legislature as proposals arise that 
would affect the interests of our clients.

Many of you know that, among other things, the 
legislature voted last year to approve payments to vic-
tims of North Carolina’s State Eugenics Program (dis-
cussed below in more detail by Dori Wiggen). Several 
members of our Section and of the Estate Planning and 
Fiduciary Law Section have volunteered to help settle-
ment recipients who may require estate planning docu-
ments or whose eligibility for public benefits might 
be affected by the settlements. I would encourage all 
members to consider volunteering. Many thanks to 
Dori Wiggen for recruiting volunteers for this effort as 
well as educating those volunteers on the implications 
of the settlements on SSI and other public entitlement 
programs. 

Election Day Help for 
Older and Disabled  

Voters in North Carolina
By Erin E. McKee

Did you have a client who expressed concern about voting in the 
recent election?  Waiting in long lines on Election Day can be a daunting 
prospect for voters who are older or disabled, and for those with limited 
dexterity, properly marking a ballot can be a challenge.  Absentee ballots 
are a good choice for some voters, but what happens when the deadline 
to submit one has passed?  Fortunately, North Carolina law provides sev-
eral options for those who need help casting a ballot on Election Day.

Right to Assistance
If a person can make it inside the polling place on Election Day, they are 
entitled to get help voting from certain people. Any voter in North Caro-
lina, regardless of disability, is entitled to receive help from a close family 
member to enter and exit the voting booth and to prepare the ballot. The 
law defines a close family member as a spouse, brother, sister, parent, 
grandparent, child, grandchild, mother-in-law, father-in-law, daughter-
in-law, son-in-law, stepparent, or stepchild.

Some categories of voters are entitled to assistance from persons 
other than close family members. Voters who have a physical disability, 
are illiterate, or are blind are entitled to assistance from any person other 
than their employer, an agent of their employer, or an officer or agent of 
a union to which that person belongs.  
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By the time this column has been published, the October 31 Basics of Elder and Special 
Needs Law CLE Program will be behind us. I would like to express my appreciation to Tony 
Nicholson and Miriam Markfield for organizing the event, as well as my particular gratitude to 
any attendees who showed up in costume.

The 19th Annual Elder & Special Needs Law Symposium will be held in Pinehurst on 
Thursday, February 26 and Friday, February 27. I understand that the program agenda is being 
finalized and that the Symposium this year will feature a variety of excellent speakers on a wide 
range of topics that I think will be of interest to practitioners of all levels of experience. I am 
looking forward to seeing many of you in Pinehurst.

Finally, I would like to thank all of our contributors, Casey Ferri, and Jackie Bedard, with-
out whom we would not have a newsletter to share with the Section. I encourage all members 
to contact Casey or Jackie with suggestions for articles for future newsletters.

Rupe Gill is a partner at Walker, Lambe, Rhudy, Costley & Gill, PLLC in the Raleigh-Dur-
ham area. He has more than twenty years of legal experience, and his practice is primarily 
concentrated in Estate Planning and Eder Law. He is a graduate of Cleveland State University 
College of Law and formerly served as an Attorney with the U.S. Air Force Judge Advocate 
General’s Corps (JAG), achieving a Lieutenant Colonel rank.

The Chair’s Comments,  continued from the front page
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Learn more about Lawyer on the Line:
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The holidays find many of us looking for the perfect gift 
for our families and our communities. The Health Law 
Section and its community partners suggest giving the 
gift of your time to assist others in learning more about 
and completing advance directives. On January 24, 2015, 
we are hosting an Advance Directives Clinic to highlight 
the importance of making advance healthcare decisions 
and to provide the necessary tools to help ensure that 
those decisions are honored. Contact Melissa Phipps at 
mpphipps@novanthealth.org for more information and to 
sign up to volunteer for this project.
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Curbside Voting
If a person is able to get transportation to the polling place but be-
cause of age or physical disability is unable to make it inside without 
physical assistance, that person may vote from inside the vehicle. 
Curbside voting is available at every polling place – even during 
primaries and early voting.

Curbside voters have the same rights to assistance as other 
voters, so those who need help marking the ballot are still entitled 
to help from an appropriate person.

The process for curbside voting is relatively simple. However, 
if the area designated for curbside voting is not clearly marked or 
if an election official does not come out to the vehicle, someone 
may have to enter the polling place to get help. Whether the area 
for curbside voting is a drive-through lane, parking spot, or some 
other arrangement also varies by precinct. Some polling places 
may have call buttons to summon an election official to the vehicle, 
while others are periodically monitored by poll workers.

Once the driver pulls into the designated area for curbside vot-
ing and an election official is available to assist, the voter will be 
asked to sign a curbside affidavit swearing or affirming that he or 
she is a registered voter in that precinct who is unable to enter the 
polling place without physical assistance because of age or physical 
disability. Once the voter and the election official have completed 
the affidavit, the voter will be allowed to mark the ballot (with as-
sistance from an appropriate person if necessary). The election of-
ficial will then collect the ballot to be counted.

Looking Ahead: Photo Identification in 2016
Beginning in 2016, North Carolina voters will be required to pres-
ent a government-issued photo ID card at the polls. When the new 
voter ID requirement goes into effect, there are three exceptions 
that may be useful for older voters without an acceptable form of 
identification. First, voters casting absentee ballots may provide 
either their drivers’ license number, or the last four digits of their 

Social Security, or a copy of a current utility bill, bank statement, 
government check, paycheck, or other government document that 
shows the voter’s name and address.  

For those who choose to vote in person and are at least 70 
years of age, an expired photo ID will be accepted provided that 
the id did not expire before the voter’s 70th birthday. Also, those 
using curbside voting may show either an acceptable photo ID or 
a copy of a current utility bill, bank statement, government check, 
paycheck, or other government document that shows the voter’s 
name and address.

  
Reporting  Problems
Democracy only works when everyone has equal access to vote. 
Both federal and state law require that physical barriers to voting 
be removed and that voting systems be equipped to accommodate 
voters with special needs. If a client should encounter a problem 
with accessibility at a polling place, then that problem should be 
reported immediately to the appropriate county board of elections 
office. Contact information for each county board of elections can 
be found by searching the map at http://www.ncsbe.gov/webapps/
CBESearch/.

More Information
For the official word on voter accessibility, visit the North Caro-
lina State Board of Elections website at http://www.ncsbe.gov/ 
ncsbe/voting-accessibility. You can also visit the Wake Forest Elder 
Law Clinic voting rights resources page at http://elder-clinic.law.
wfu.edu/, where you will find a one-page flyer on voter assistance 
and curbside voting to give to clients.  Spread the word! These op-
tions only work when the people that need them know their rights.  
With the recent election still fresh in our minds, now is the perfect 
time to prepare for the major election season in 2016.

Erin E. McKee is a third-year law student at Wake Forest  
University working under the supervision of Kate Mewhinney in 
the Elder Law Clinic.

Election Day, continued from the front page
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Members of the Elder and Special Needs Law Section and the 
Estate Planning and Fiduciary Law Section have teamed up for a 
rewarding new pro bono opportunity.  Volunteer attorneys across 
the state have been meeting with victims of the North Carolina 
Eugenics Board Program to advise victims who will be receiving 
compensation payments. 

History of the Eugenics Program
Eugenics is a controversial science that was developed in the 1800s. 
It involves the selective breeding of humans and animals to rid the 
population of characteristics that are deemed to be unfit.1 Thirty-
three states operated sterilization programs during the twentieth 
century and approved approximately sixty thousand sterilizations 
to weed out traits that were thought to be undesirable.

The state of North Carolina enacted its first sterilization leg-
islation in 1919 with a law entitled “An Act to Benefit the Moral, 
Mental, or Physical Conditions of Inmates of Penal and Charitable 
Institutions.” The law allowed sterilizations for the “improvement 
of the mental, moral or physical condition of any inmate.”  No doc-
umented sterilizations were performed under the 1919 law.1 

The eugenics movement picked up speed in 1927 after the 
landmark Supreme Court case Buck v. Bell. In Buck, the Supreme 
Court approved laws allowing states to perform surgery in order to 
prevent “feebleminded and socially inadequate” people from hav-
ing children. The court’s decision, written by Justice Oliver Wendell 
Holmes, Jr. stated, “It is better for all the world if, instead of waiting 
to execute degenerate offspring for crime or to let them starve for 
their imbecility, society can prevent those who are manifestly unfit 
from continuing their kind. The principle that sustains compulsory 
vaccination is broad enough to cover cutting the Fallopian tubes. 
Three generations of imbeciles are enough.”2

In 1929, following the ruling in Buck, North Carolina passed an 
updated law entitled, “An Act to Provide For the Sterilization of the 
Mentally Defective and Feeble-Minded Inmates of Charitable and Penal 
Institutions of the State of North Carolina.” The new law added the lan-
guage: “or for the public good” to the conditions under which steril-
izations would be allowed.3 This additional condition set the ground-
work for the state’s eugenics program in the years that followed. 

The 1929 law was challenged in 1933 on grounds that it vio-
lated the individual’s right to due process. The North Carolina State 
Supreme Court held in Brewer v. Valk that a law authorizing ster-
ilization of mentally defective persons without notice or hearing 
did in fact violate the due process clauses of both the United States 
Constitution and the North Carolina State Constitution.4 In view 
of the decision in Brewer, the North Carolina General Assembly 
enacted House Bill 1013, removing the constitutional objections to 
the law and creating the North Carolina Eugenics Board Program.5  

The Eugenics Board operated as part of the former North Car-
olina Department of Public Welfare.  North Carolina’s program is 
considered the most aggressive of the state sterilization programs, 
as it was the only state that allowed social workers to petition for 
the sterilization of members of the public. Social workers would 
select candidates for sterilization and bring them before the board, 
a five-member panel of state officials. The board approved steril-
izations of people who had epilepsy, sickness, “feeblemindedness” 
and other disabilities. Sterilizations were increasingly promoted 
as one of several solutions to poverty and illegitimacy, with social 
workers often targeting poor, unwed mothers. In some instances 
social workers threatened to withhold welfare benefits to coerce 
women to consent to sterilization.6

North Carolina’s eugenics program stands out, not just for the 
aggressiveness of its program, but also because it was the last state 
to end sterilizations. While many states ceased their sterilization 
programs after learning of the horrors performed by the Nazis in 
World War II, North Carolina actually increased its sterilizations at 
that time.7 The North Carolina Eugenics Board operated for forty-
five years, from 1929-1974.  The Board was later abolished in 1977.7

North Carolina First State to Compensate Victims
On December 12, 2002, after the Winston-Salem Journal produced 
a series entitled, “Against Their Will” exposing the horrors of the 
Eugenics Board Program, Governor Mike Easley formally apolo-
gized to the victims, stating, “On behalf of the state I deeply apolo-
gize to the victims and their families for this past injustice, and for 
the pain and suffering they had to endure over the years. This is a 
sad and regrettable chapter in the state’s history, and it must be one 
that is never repeated again.”8 Later, under Governor Beverly Pur-
due, a five-member task force was established on March 8, 2011, 
to determine the method of compensation for victims of North 
Carolina’s Eugenics Board.8 The task force found that approximate-
ly 7,600 people were sterilized under the Board’s program and as 
many as 1,500-2,000 victims were still living in 2012.9

North Carolina was the last state to cease its eugenics program, 
but it has now become the first state to compensate its victims. In 
July 2013, North Carolina appropriated $10,000,000 to be split even-
ly among certified victims (“qualified recipients”) of the Eugenics 
Program. In addition, the Office of Justice for Sterilization Victims 
(the “JSV”) was created, as a division of the North Carolina Depart-
ment of Administration, to assist individuals with filing claims for 
compensation and to plan and implement an outreach program.10  

In order to qualify for compensation, the potential victim must 
have been alive on June 30, 2013, and the victim’s claim form must 
have been received by the JSV by June 30, 2014. The Department of 
Administration estimates that approximately two hundred persons 
qualify to receive payments under the compensation program. 

Pro Bono Project To Assist Victims of the 
North Carolina Eugenics Program

By Dori Wiggen
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Tax Implications of Compensation Payments
The compensation payments will be excluded from income for 
purposes of State income taxes.11 In addition, federal law exempts 
from taxation payments made on account of personal physical in-
juries.12 The Office of the State Controller has issued an opinion that 
the compensation payments fall under the definition of payments 
on account of personal physical injuries and are thus, non-taxable. 
In addition, since the payments are non-taxable, they would also 
be non-reportable on Form 1099, if made directly to the eugenics 
victim. However, there may still be a reporting requirement if the 
payment is made directly to an attorney.13 

Impact on Public Benefits
Many of the qualified recipients receive government benefits such 
as Supplemental Security Income (SSI), Medicaid, assistance 
through the Supplemental Nutrition Assistance Program (SNAP), 
and Section 8 housing. As such, receipt of the compensation pay-
ments could cause the recipients to lose these valuable benefits.  To 
address this concern, the North Carolina State legislature passed 
a law that excludes the compensation payments as income, re-
sources, or assets for purposes of determining eligibility for, or the 
amount of any benefits or assistance under any State or local pro-
gram financed in whole or in part with State funds.14 This allevi-
ated much of the concern surrounding the loss of public benefits, 
however, the law does not apply to federal benefits such as Supple-
mental Security Income (SSI).

Eugenics Pro Bono Project
The Elder Law and Estate Planning sections of the North Carolina 
Bar Association have been working closely with the North Carolina 
Department of Administration to implement a pro bono legal ser-
vices program to serve qualified recipients. The volunteer attorneys 
will be available to the recipients to advise them with regard to pre-
serving their Federal public benefits. In addition, attorneys will be 
available to prepare estate planning documents for the recipients. 
In September, the Department of Administration distributed a list 
of volunteer attorneys to the qualified recipients. Attorneys began 
meeting with recipients in early October.

The first payments were mailed to the qualified recipients on 
October 27, 2014. A second payment will be processed once all 
appeals arising from a denial of eligibility for compensation have 

been exhausted. The second payment will likely not be made for 
another two years.

Dori J. Wiggen is an attorney with the law firm of Schell Bray, 
PLLC in Chapel Hill, North Carolina. In addition to her law practice, 
Dori is an Adjunct Associate Professor of Law at the University of 
North Carolina School of Law in the subject of Elder Law and serves 
as Vice Chair of the Elder and Special Needs Law Section.

(Endnotes)
1  North Carolina Justice for Sterilization Victims Foundation, North Caro-
lina Eugenics and the Role of the Foundation, available at http://www.sterilizationvic-
tims.nc.gov/documents/meetings/CharmainesPresentation-TaskForce-427-2011.pdf

2  Buck v. Bell, 274 U.S. 200 (1927)

3  N.C. General Session Laws of 1929. Section 1, Chapter 34: N.C. General 
Assembly

4  Brewer v. Valk, 204 N.C. 186 (1933)

5  N.C. General Session Laws of 1933. Section 5, Chapter 224: N.C. General 
Assembly

6  “A Brutal Chapter in North Carolina’s Eugenics Past” National Public 
Radio, available at http://www.npr.org/2011/12/28/144375339/a-brutal-chapter-in-
north-carolinas-eugenics-past

7  “Are victims of Eugenic Sterilization Program any closer to a fulfillment of 
promises?” Winston-Salem Journal (June 29, 2014)

8  Executive Order No. 83, Governor’s Task Force to Determine the Methods 
of Compensation for Victims of North Carolina’s Eugenics Board, available at http://
digital.ncdcr.gov/cdm/compoundobject/collection/p16062coll5/id/12148/rec/4

9  The Governor’s Task Force to Determine the Methods of Compensation 
for Victims of North Carolina’s Eugenics Program, Final Report to the Governor of 
North Carolina, available at http://www.sterilizationvictims.nc.gov/documents/Fin-
alReport-GovernorsEugenicsCompensationTaskForce.pdf

10  N.C. General Session Laws of 2013; Session Law 2013-360, Senate Bill 
402; 

11  N.C.G.S. §105-153.5(b)(9)

12  I.R.C. Section 104

13  I.R.C. Section 6045(f)

14  N.C.G.S. §143B-426.56

Check out your new website:
www.ncbar.org
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As you may know, same-sex marriage became legal in North 
Carolina on Friday, October 10, 2014. U.S. District Court Judge 
Max O. Cogburn issued a late afternoon ruling that deemed North 
Carolina’s ban on same-sex marriage unconstitutional. General 
Synod of the United Church of Christ v. Cooper (W.D.N.C. 
2014). This ruling follows the decision of the United States Su-
preme Court to deny certiorari to attempted appeals of lower 
court rulings that had previously found the ban unconstitutional. 

Whether heterosexual or homosexual, all couples have simi-
lar issues to consider when getting married. The relationship be-
tween some of these issues and marriage can have far-reaching 
legal and financial ramifications. This is particularly true with 
regard to elder law and asset protection issues. The following list 
is not comprehensive, but includes topics that may be worthy of 
discussion depending on the client’s circumstances.

• Income Tax Issues: Whether marriage is a benefit or a det-
riment in terms of tax planning is highly dependent upon 
the clients and their income levels. Marriage can sometimes 
result in lower tax rates because spouses can then share in 
deductions for mortgage payments or dependents, for exam-
ple. However, depending on the income level of the spouses, 
filing jointly could also potentially bump them into a higher 
tax bracket. 

• Medicaid Planning: Some assets, like a primary residence, 
will be exempt regardless of whether a client is married or 
single. If a couple is not married, and one of them applies for 
Medicaid for long-term care, the value of non-exempt assets 
owned only by that person will be counted toward the $2000 
asset level. If the couple is married and one of them applies, 
then the assets of both spouses are counted. Of course, the 
community spouse may keep additional assets of his/her in-
stitutionalized spouse, which can sometimes tip the scales 
in favor of marriage.  Medicaid Planning for a couple con-
templating marriage will require an individual analysis on a 
case-by-case basis.

• Creditor Protection: In North Carolina, property purchased 
by a husband and wife may be held as a Tenancy by the En-
tirety. This type of ownership is limited to married couples, 
and therefore provides asset protection only to married

       couples.  If one spouse has a judgment against him or her, a 
creditor may not take the home owned as a Tenancy by the 
Entirety (although proceeds from the sale of the home may 
be another story entirely). 

• Estate Tax Exemption: The exemption rate for 2014 is $5.34 
million for a single person.  Currently, the estate tax exemp-
tion is portable for married couples. Therefore, married cou-
ples may transfer a combined amount of up to $10.68 million 
tax free. Once the first spouse dies, the surviving spouse may 
transfer the unused exemption amount to himself or herself. 
Revenue Ruling 2013-17 established that portability also ap-
plies to same-sex married couples, as long as they were legal-
ly married in a state that allows same-sex marriage, regard-
less of what state they die in. 

• Gifting: Married couples have no annual or lifetime limits on 
transfers of property between spouses. Further, married cou-
ples can also combine the annual gifting exclusion of $14,000 
from each single person (per recipient) to $28,000 from each 
couple (per recipient).

• Divorces: While it may seem counterintuitive to consider 
marriage a benefit when getting divorced, a legal marriage 
provides court oversight and equitable distribution of prop-
erty that would not otherwise be available. Spousal support 
and alimony are available as options to married couples, 
but not when an unmarried couple goes through a breakup. 
(Although technically, this could potentially be a pro if you 
would likely be the partner forced to pay alimony based on 
your behavior...)

 
At this point, many homosexual couples will be anxious to get 
married. However, there are potential pitfalls of marriage, in ad-
dition to the benefits that will currently be at the forefront of their 
minds. Our clients, particularly the elderly, will need competent 
advice on how to deal with the above issues, among others, before 
making the decision to marry. 

Casey N. Ferri focuses her practice on the areas of Elder Law, 
Estate Planning, and Estate Administration at Conrad Trosch & 
Kemmy, PA in Charlotte, NC. She is a graduate of Stetson Univer-
sity College of Law, where she earned a Certificate of Concentra-
tion in Elder Law.

Current Development: Ramifications of  
Marriage Equality in North Carolina

By Casey N. Ferri



PRIME OFFICE  
SPACE AVAILABLE
THE N.C. BAR CENTER ON LAKE CRABTREE
8000 Weston Parkway, Cary (27513) between Harrison & Evans

Space Available | Flexible Lease Options to over 6,400 sq/ft.
Perfectly Suited Location for Legal Professionals and Law-Related Enterprises serving the Legal Community

Acclaimed Class-A Business Facility Replacing Major Tenant

•	 Suites, Window Offices
•	 Superb Amenities
•	 Conference Facilities
•	 Private Conference Room
•	 Storage and Work Space

Contact Tom Purdy (barcenter@ncbar.org) or 1.800.662.7407
Additional information available at www.ncbar.org/barCenterSpace

Home of the North Carolina Bar Association and NCBA Foundation, Lawyers Insurance Agency, 
Wake County Bar Association and 10th Judicial District Bar

•	 Break Room With Kitchen
•	 Keyless Entry Security System
•	 Computerized Energy Management
•	 Luxurious Reception Area
•	 Parking (4 spaces per 1,000 rentable sq/ft)

RECEPTION
AREA STORAGE

CONFERENCE 
ROOM

COFFEE
AREA

COPY/
PRINT

FILE 
ROOM

COPY/FAX

EXECUTIVE
SUITE

BREAK
ROOM

STAIRS

AVAILABLE NOW

RECENTLY 
REMODELED

Private Upper 
Level Space with 

Executive Suite



North Carolina Bar Association
P.O. Box 3688 | Cary, NC 27519-3688

Nonprofit Org.
U.S. Postage

PAID
Raleigh, N.C.
Permit #297

Thank you for joining us!
Is there something you would like to see in  
the next newsletter? Let us know! 

Contact The NCBA 
Call toll-free 1.800.662.7407
Email newsletter@ncbar.org
Visit us at www.ncbar.org

For more information or to 
register (919) 677-8745,  
(800) 228-3402  
(ask for CLE) or visit www.ncbar.org/cle

LIVE PROGRAM
Thursday-Friday, February 26-27, 2015
Pinehurst Resort, Pinehurst

CLE Credit: 9.75 Hours
Includes 1.0 Ethics/Professionalism
Qualifies for NC State Bar Elder Law Specialization Credit
 
This year’s Symposium brings practitioners from around the state and 
beyond to help you keep current and to increase your knowledge of the 
ever-changing landscape of Elder Law and Special Needs Law. 

• Hear national expert, Judith Stein, from the Center for Medicare 
Advocacy. • Increase your knowledge of how planning for Social 
Security Benefits can help your clients. • Learn about changes in long 
term care insurance and how to utilize the non-traditional Medicaid
programs. • Gain greater insight and practical guidance on the ethical 
dilemmas. • Learn about the most recent changes in legislation, 
regulations and case law.

For more information, visit www.ncbar.org/cle

2015 Elder & Special Needs Law Symposium


